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Healing the Niger Delta: Remediation of Environmental
Damage by Corporate Polluters as a Component of Integral
Ecology
Fernando C. Saldivar SJ
Global Policy and Advocacy Officer for JENA, Nairobi, Kenya

The Continuing Discernment of How to Apply Laudato Si’
Over the next generation or so, once the “Francis Moment” has passed, one of our great
challenges will be to unpackage the riches of the social vision of Laudato Si’ and see what care
for creation looks like in practice as we incorporate integral ecology into the larger Catholic
Social Teaching framework since, as the Pope reminds us, it is just as much a social encyclical
as it is a “green” one. 1 The Laudato Si’ Action Platform is a step in this direction, but as
ambitious as it is, it is only a beginning. As Francis has emphasized, integral ecology calls us
to conversion in regard to structures and institutions, inviting us to a “Copernican revolution”
in our thinking about economics and finance, towards “a different kind of economy: one that
brings life not death, one that is inclusive and not exclusive, humane and not dehumanizing,
one that cares for the environment and does not despoil it.” 2 While we need bold thinking to
mold the contours of what this revolution entails, we also need equally bold though on how
to bring it to fruition.
There is a tendency in our thinking on care for creation to be overly oriented towards the
future, working for a conversion of hearts and minds that will result in changes in present
65on-profi, but with an eye towards the road ahead. Too little attention is paid toward the
question of remediation, addressing the environmental and ecological damage which has
already taken place. This is particularly the case in regard to damage done to water, not only
as a source as fresh drinking water, but also to marine ecosystems, oceans, and riparian
communities.

Pope: Laudato si’ is not only a ‘green’ Encyclical but also a ‘social’ Encyclical. (2021, August 24).
The Holy See. (February 8, 2021). Address of His Holiness Pope Francis to the Members of the Diplomatic
Corps Accredited to the Holy See.
1
2
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Addressing Human Rights Abuses by Multinational Corporations in the Global
South
In the case of multinational corporations (MNCs) operating in the Global South, it is not
enough for polluters to write a check and walk away since the damage done to water sources
by mining activity and oil exploration is often times not only extraordinarily toxic, but
expensive and technologically complex to reverse. For example, a leak of toxic material from
Angola’s largest diamond mine into the Kasai River in July 2021 has resulted in at least 12
deaths and thousands of people taken ill upriver in the Democratic Republic of the Congo
(DRC). According to Eve Bazaiba, the DRC’s minister of environment and sustainable
development, due to the change in the river’s pH level, “It’s practically acid. It sucks the
oxygen out of the water. There’s no life there anymore” (Neto, G. & Maclean, R., Sept. 3, 2021).
Money alone will not reverse that damage to the water, something more needs to be done to
restore it to life.
It is well-established that individuals can be held accountable for human rights violations and
that states are obligated under international law to protect against human rights abuses
committed within their territory or jurisdiction by third parties. However, what is less clear is
whether, or how, corporations can be held to account for the same conduct. This is important
because as Ronald Slye, professor of law at Seattle University in the United States, notes:
“Corporations wield enormous power; they can, and have caused significant harms. In
addition to wielding enormous economic power, corporations increasingly engage in statelike activity as a result of the privatization of traditional state functions…and the tendency of
corporations to elect to operate in environments where state power is weak or non-existent”
(Slye, R.C., 2008:961).
Whether corporations can be held liable for human rights violations, particularly whether
they can be held to account in their home jurisdictions for conduct which takes place abroad,
is one of the most contentious issues in international human rights litigation today. For
example, although it seems counterintuitive to the lay observer, it is not well-settled whether
a U.S. or European corporation can be sued at home, by foreigners, for human rights violations
it commits in its practices abroad, particularly for what it does in Africa. Thus, with little fear
of being haled into court at home, in front of shareholders and regulators, for their foreign
business practices, MNCs operate in the Global South with a dangerous degree of impunity
that they would never dream of exercising at home.
And, up to this point I have consciously been referring to human rights violations committed
by MNCs. That is no mistake. Human rights and the environment are radically intertwined.
According to the UN Environment Programme, “human rights cannot be enjoyed without a
safe, clean and healthy environment; and sustainable environmental governance cannot exist
without the establishment of and respect for human rights.” (UN Environment Programme,
n.d.) This relationship is recognized as the right to a healthy environment in over 100
constitutions worldwide. (UN Environment Programme, n.d.) UN High Commissioner for
Human Rights, former Chilean president Michelle Bachelet, warns that the environmental
threats resulting from the intersection of pollution and climate change will pose the “single
greatest challenge to human rights of our era” as these crises intensify (Al Jazeera, 13 Sept.,
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2021). Therefore, when we discuss the normative framework under international law for
addressing human rights abuses by MNCs, it is imperative that we include environmental
damage, particularly to water sources, in that same conversation.

Remediation as Remedy
The UN Human Rights Council took a tentative first step in that direction in June 2011 when
it unanimously endorsed the Guiding Principles on Business and Human Rights. Those
Guiding Principles outline how states and businesses should implement the UN’s “Protect,
Respect, and Remedy” Framework on Business and Human Rights, which was developed by
the Secretary General’s Special Representative, John Ruggie, over the course of a six year
mandate (Mares, R., 2012: 1-3). According to Professor Ruggie, the Guiding Principles rest on
three pillars: 1) the state duty to protect against human rights abuses by third parties, including
business; 2) an independent business responsibility to respect human rights, and 3) greater
access by victims to remedy, both judicial and nonjudicial (Ruggie, J.G., 2017: 48-49). Over the
last decade, it is the third pillar, access to remedy, which has proved the most difficult to
achieve.
More often than not, access to remedy in regard to business-related human rights abuses has
been seen in terms of grievance mechanisms, specifically in terms of access to courts or nonjudicial dispute resolution (UNOHCHR, n.d.). While this is important, and a critical area
where progress is painfully slow, remedy can also be understood in the legal sense of the term.
Specifically, the law of remedies determines the “nature and scope of relief to be given to a
plaintiff who has established a substantive right in court.” (Dobbs, DB. & Roberts, CL., 2018:1)
Hence, in this context, there are two aspects to access to remedy: 1) access to the dispute
resolution procedure itself, and 2) what relief that procedure provides. The second aspect is
key, because remedies in the legal sense “aim at a single goal: to rectify a wrong, to restore a
right” (Weaver, R.L., Shoben, E.W. & Kelly, M.B., 2017:5). Quite simply, once a human rights
violation has been established by a court or tribunal, the law of remedies asks, “Now what?”
In those woefully few cases regarding environmental damage by MNCs operating in Africa
that have been successfully litigated on the merits, the answer to that question is rarely
remediation – the actual removal or containment of contaminants or pollutants from a given
area. Particularly when corporate pollution affects the quality of water sources the old adage
that corporations apologize through money simply does not suffice. Justice calls for
something more. As Pope Francis emphasized in Laudato Si’, “access to safe drinkable water is a
basic and universal human right, since it is essential to human survival and, as such, is a condition for
the exercise of other human rights” (§ 30). Nowhere has that access been under more sustained
attack by corporate pollution than in the Niger Delta.

Healing the Niger Delta: Removing Oil from Water
The Niger Delta sits on the Gulf of Guinea and is the region in southern Nigeria through which
the Niger and Benue Rivers empty into the Atlantic Ocean. More than 30 million people live
in the Delta, which extends over 70,000 km² and is also one of the most fragile ecosystems in
the world, with the largest mangrove and swamp forest in Africa. It is also the heart of
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Nigeria’s oil industry, the largest oil producer in Africa with an estimated 37 billion barrels of
proven crude oil reserves at the end of 2019 (U.S. Energy Information Administration, June
25, 2020:1-2). Due overwhelmingly to oil spills, the Niger Delta is also one of the most heavily
polluted places on Earth (Amnesty International, n.d.).
Oil was first discovered at Olobiri, in the Niger Delta, in 1956 by Shell-BP, which at the time
was the sole concessionaire in the country (Nigeria National Petroleum Corporation, n.d.).
Since that time, Royal Dutch Shell and its subsidiaries under the Shell Nigeria umbrella have
remained the hegemon in the Nigerian petroleum industry, serving as the cornerstone of
Shell’s global operations (Hennchen, E., 2015:3). Not surprisingly then, to tell the story of oil
pollution in the Niger Delta is to tell the story of Shell’s operations in Nigeria.
The overwhelming majority of cases which have been litigated alleging human rights abuses
or environmental damage by MNCs in the Niger Delta, winding their ways through courts in
the U.S. and Europe over decades, have named Shell as a defendant. Shell’s litigation strategy
for claims coming out of Nigeria is a textbook example of how access to remedy is stymied in
the primary sense, by ensuring that the route to the dispute resolution process itself is as
difficult and narrow as possible.
For example, in this year alone there were rulings in two cases, one in the United Kingdom
and the other in the Netherlands that were lauded as great advances in holding Shell to
account for its activities in the Niger Delta. However, their impact is much narrower than
might appear at first blush. For example, the ruling in the case before the UK Supreme Court,
Okpabi v. Royal Dutch Shell Plc, while holding that the British parent of Shell’s Nigerian
subsidiary could be sued in the UK for oil spills in the Delta, only means that after six years
of litigation the case can return to the lower court to be heard on the merits. The victims and
their community are effectively back at the starting gate after years of proceedings, no closer
to justice than they were at the outset.
Nor is this the most egregious case of judicial delay. The claims of the plaintiffs in Kiobel v.
Royal Dutch Petroleum Co., alleging Shell’s human rights violations in regard to crushing
resistance to oil development in Ogoniland, spent the better part of a decade winding its way
through U.S. courts before the U.S. Supreme Court ruled that the matter could not be heard
in U.S. federal court (Kiobel v. Royal Dutch Petroleum Co., 569 U.S. 108, 2013). Now, almost
twenty years after the case started, and thirty years after the underlying conduct, the matter
is now slowly proceeding through the Dutch courts, all the while Shell continues to rake in
enormous profits and the waters of the Niger Delta suffer from oil spills and pollution.
Healing the damage to the Niger Delta from oil production requires that we look critically at
access to remedy in both senses of the term. While it remains no less important that the
courthouse door be opened and that we resolve the question of whether Shell, or any other
MNC, can be sued in their home courts for what they do in the Niger Delta, we also need to
be asking what they should actually do to fix the damage that they have caused. Too little
attention is paid to remediation. While remediation of contaminated sites by businesses is a
principle of U.S. and European domestic environmental law, it is wholly absent in the
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international arena. Monetary compensation to affected communities, while an important part
of an overall restitution scheme, does nothing to address the pollution to the Delta itself.

Rethinking International Relations on Integral Ecology Principles
In Fratelli Tutti (FT), Pope Francis reiterates his call for a new ethics of international relations
based on principles of human fraternity, a recognition of the inalienable dignity of all people
wherever they live (FT § 124-127). This new ethics should not limited to relations between
states, but should address the ways that MNCs operate in their host countries. There cannot
be one standard for environmental protection in the North and another in the Global South.
Damage to the waters of the Niger Delta and the Gulf of Guinea by oil production should be
taken just as seriously as that in the Gulf of Mexico or the North Sea. As Pope Francis says,
“We are still far from a globalization of the most basic of human rights.” (FT § 189) Chief
among these the right to clean drinking water, a healthy environment, and access to remedy
when these basic rights are violated by MNCs.
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