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Introduction
The trade in small arms and light weapons (SALW) is both the least regulated and the
least transparent of all weapons systems. Global disarmament efforts since the end of
the Second World War have focused on nuclear nonproliferation. In fact, the “primary
concern” of the United Nations Office for Disarmament Affairs (UNODA) remains weapons
of mass destruction, particularly nuclear weapons, “owing to their destructive power and
the threat that they pose to humanity.” However, for Africa this lack of international
attention poses an immediate and growing threat to regional security in that “small arms
and light weapons have long been considered the primary tools and enablers of violence
throughout the history of conflict in the continent.” As of 2018, the Small Arms Survey
estimates that “African civilian actors, which include private individuals, registered
businesses such as private security companies, and non-state armed groups, hold more
than 40 million—or almost 80 per cent—of all small arms on the continent.” In contrast,
Africa’s armed forces and law enforcement agencies are estimated to hold less than 11
million small arms. Among the 40 million civilian-held firearms in Africa, 5,841,200 are
recorded as officially registered, with the status of the remainder unregistered or
unclear.
Notwithstanding the overwhelming proportion of Africa’s small arms that are held in
civilian hands, “Africa’s rate of 3.2 civilian-held small arms for every 100 people is lower
than that of other global regions, and far below that of the Americas (46.3 per 100
people).” However, in absolute terms, these 40 million civilian held firearms in Africa
have proved more destabilizing to the region than the 200 million circulating in the
United States, largely on account of “poor national control on arms transfers in Africa,
continued armed conflict, political instability, lack of economic opportunity, and deadly
cycles of violence, among other hazardous conditions.” Thus, in line with Pope Francis’s
integral ecology, “everything is interconnected” and a comprehensive approach to SALW
proliferation in Africa requires not only a normative framework which addresses the
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Despite the relative lack of attention to the issue of SALW proliferation by the international
community, this is one particular area of global security where a unilateral African approach holds
little chance of success. Since the vast majority of SALW and related ammunition are
manufactured outside of Africa, effective import-export and transfer controls need to include
those states where manufacturers reside. While the Small Arms Survey notes that the pool of illicit
weapons in Africa is dominated by older makes and models left behind by the Cold War, recent
seizures indicate that supply has been supplemented by new sources and different actors. Demand
may be driven by largely endogenous factors, but supply is overwhelmingly from sources outside
the continent. Strengthening the normative framework to effectively combat SALW proliferation in
Africa requires identification of those specific areas where an international approach is called for,
and those areas where bolstered national regimes can prove most effective.
In 2020, at the cusp of the COVID-19 pandemic, four key instruments comprise the broad
international framework for regulating the circulation of SALW and addressing the illicit arms
trade.
The UN Protocol against the Illicit Manufacturing of and Trafficking in Firearms, Their Parts
and Components and Ammunition (Firearms Protocol)
The UN Programme of Action to Prevent, Combat and Eradicate the Illicit Trade in Small Arms
and Light Weapons in All its Aspects (PoA)
The UN International Instrument to Enable States to Identify and Trace, in a Timely and
Reliable Manner, Illicit Small Arms and Light Weapons (International Tracing Instrument or
ITI)
The Arms Trade Treaty (ATT)
The international framework is bolstered in Africa by five additional regional instruments:

Bamako Declaration on an African Common Position on the Illicit Proliferation, Circulation and
Trafficking of Small Arms and Light Weapons
Protocol on the Control of Firearms, Ammunition and other related Materials in the Southern
African Development Community (SADC) Region (SADC Protocol)
Nairobi Protocol for the Prevention, Control and Reduction of Small Arms and Light Weapons in
the Great Lakes and the Horn of Africa (Nairobi Protocol)
Economic Community of West African States (ECOWAS) Convention on Small Arms and Light
Weapons, their Ammunition and Other Related Materials (ECOWAS Convention)
Central African Convention for the Control of Small Arms and Light Weapons, their Ammunition
and all Parts and Components that can be used for their Manufacture, Repair and Assembly
(Kinshasa Convention)

The Consent to be Bound: Are these Agreements Legally or Politically Binding?
At the outset of the discussion on international agreements it is best to consider the distinction
between legally binding and politically binding norms, as this is perhaps the most important factor
in determining the strength of an international accord to actually regulate the behavior of states.
Broadly speaking, international law is the normative body of legal principles and rules which
govern the activities of states and those entities subject to it. International law differs from the
domestic or municipal law of states in that while states typically have a constitution to establish
the normative framework, a legislature charged with enacting laws, and a judiciary to adjudicate
disputes, none of these exist in the same fashion or with the same compulsory jurisdiction over
states in the international sphere. “The closest to a world constitution is the Charter of the United
Nations, but that is in reality no more than a super-treaty

by which States have charged an international organization and its organs with various
tasks and over which States retain enormous control.” Therefore, in international law, the
question of what norms are binding, who determines breach and the consequences thereof,
and who has the power of enforcement, are of paramount concern.
For our purposes, the question revolves around the issue of how treaties fit into this
framework as a source of international law. Treaties themselves, and the customary law
governing them, predate both the League of Nations and the United Nations. However, in
1969 a decade-long effort to codify the customary law of treaties resulted in the Vienna
Convention on the Law of Treaties (VCLT), which today serves as the “treaty on treaties”
and governs the interpretation and operation of treaties.
Article 2(1)(a) of the VCLT defines a treaty as “an international agreement concluded
between States in written form and governed by international law, whether embodied in a
single instrument or in two or more related instruments and whatever its particular
designation.” Therefore, the VCLT only addresses agreements between states, those
between states and non-state actors or international organizations, such as the UN, World
Bank or African Union, are outside its scope. Additionally, what you call the instrument
does not control under the VCLT, there is no need for the written document(s) to call itself
a “treaty.”
To come within the ambit of the VCLT and be legally binding within international law, a
state must affirmatively manifest its consent to be bound, spelled out in Article 11 of the
VCLT. However, states have a tremendous amount of freedom in consenting to be bound by
treaty, not the least of which is practice of modifying their consent through the use of
reservations to treaties. Nevertheless, states do not accidentally or inadvertently consent
to be bound.

Precisely because they recognize the gravity of consenting to be legally bound by an
agreement, and take that responsibility seriously, states do not enter a legally binding
instrument unless they are confident that they can, or want to, comply with it.
These legally binding agreements falling under the VCLT can be referred to as “hard
law.” Nonbinding agreements, on the other hand, are referred to as “soft” law. While
there is a dynamic interplay between “hard” and “soft” law, much in the way that
international customary norms have become codified over time so too can soft law
eventually “harden” into hard law. Nevertheless, if hard and soft law can be seen as two
points on a spectrum, then law becomes softer “once legal arrangements are weakened
along one or more of the dimensions of obligation, precision, and delegation." Soft law
norms in international law are those which are known as “politically binding,” to
differentiate them from those which are intended to be “legally binding” and thus falling
under the VCLT.
The distinction between legally and politically binding international instruments,
between hard and soft law, is critical because the vast majority of accords addressing
SALW are not legally binding. Politically binding soft law, though by no means
unimportant to the goal of stemming the tide of SALW proliferation, lacks the coercive
power that legally binding hard law instruments do. Although, as noted above, soft law
can often times be “hardened” into more binding instruments, that process requires a
concerted political will and level of attention that is often lacking in this particular field.

International Agreements on SALW Brokered by the United Nations
At the international level, the primary instruments addressing SALW proliferation have been
drafted under UN auspices. A discussion of each those instruments follows:
The UN Protocol against the Illicit Manufacturing of and Trafficking in Firearms, Their Parts
and Components and Ammunition (Firearms Protocol)
In November 2000, UN member states adopted the UN Convention against Transnational
Organized Crime (UNTOC), which was supplemented by three protocols addressing trafficking in
persons, the smuggling of migrants, and the illicit manufacture and trafficking in firearms. The
third of these, the UN Protocol against the Illicit Manufacture of and Trafficking in Firearms, Their
Parts and Components and Ammunition, commonly known as the Firearms Protocol was adopted
by the General Assembly in May 2001 and entered into force on July 3, 2005. The Firearms
Protocol is legally binding on those states that have ratified it.
One of the things to bear in mind about the Firearms Protocol is that it was drafted with the intent
to prevent and control illicit activities involving firearms that are associated with organized crime
groups. Its purpose, and the heart of the framework it establishes, “is to promote, facilitate and
strengthen cooperation among States Parties in order to prevent, combat and eradicate the illicit
manufacturing of and trafficking in firearms, their parts and components and ammunition.”
Although aimed at the illicit trade in firearms, its focus from its inception has been on those
activities which point to transnational organized crime, thus the Firearms Protocol needs to be
read and interpreted in conjunction with UNTOC, the Organized Crime Convention.
Parties to the Firearms Protocol specifically undertake to adopt, and implement the strongest
possible legislation consistent with their national legal system, to prevent, investigate and
prosecute the offences stemming from the illicit manufacturing of and trafficking in firearms.
Those measures include “the confiscation, seizure and destruction of firearms illicitly
manufactured or trafficked; the maintenance of records for at least 10 years in order to identify

and trace firearms; the issuance of licences for the import and export of firearms and transit
authorization prior to their actual transfers; and the marking of firearms permitting identification
of the manufacturer of the firearm, and the country of and year of import.” Parties further
undertake to cooperate at the bilateral, regional, and international levels to achieve the Firearms
Protocol’s objectives. Excluded from the Firearms Protocol are state-to-state transfers and those
transfers from states to non-state actors that the transferring state itself determines would
prejudice its national security interests.
Article 32 of UNTOC provides for a Conference of Parties to the Convention (COP) which meets
every two years. The 10th Session is scheduled to meet from October 12-16, 2020. In preparation
for the 10th Session of the COP, the Working Group on Firearms met in Vienna from July 16-17,
2020.
The UN Programme of Action to Prevent, Combat and Eradicate the Illicit Trade in Small Arms
and Light Weapons in All its Aspects (PoA)
The Firearms Protocol was being developed as preparations were simultaneously being made for
the UN Small Arms Conference in July 2001 and by the time the conference opened the
participants had the finalized Firearms Protocol in hand. As the drafters of the Firearms Protocol
were concerned first and foremost with international organized crime, there was concern that
drafting an instrument more focused on arms control would detract from their law enforcement
and crime prevention aims. The Group of Governmental Experts (GGE) appointed to prepare the
framework for the Small Arms Conference took a different tack and determined that “the scope of
the Conference should therefore not be limited to criminal breaches of existing arms legislation
and export/import controls but consideration should be given to all relevant factors leading to the
excessive and destabilizing accumulation of small arms and light weapons in the context of the
illicit arms trade.” Therefore, the Conference’s mandate was to supplement the Firearms Protocol
and not limit itself to issues related to the illicit trade in small arms.

The end result of the July 2001 conference was the Programme of Action to Prevent, Combat and
Eradicate the Illicit Trade in Small Arms and Light Weapons in All its Aspects (“Programme of
Action” or “PoA”), which “is a politically binding set of global commitments that provides UN
member states with a mandate to develop and implement practical measures to curb the illicit
trade in small arms and light weapons at the global, regional, and national levels.” These
commitments are on the national, regional, and global levels and call on UN member states to
adopt specific national legislation and establish controls.
Specifically, the PoA calls on member states to submit a voluntary national report, which they
generally do every two years to coincide with the biennial meeting of states (BMS) at which they
will consider the national, regional, and global implementation of the PoA. The first BMS was held
in 2003 and the seventh has been postponed to an undetermined date in 2021 on account of
COVID-19. States were also called upon to convene a review conference to evaluate progress in
implementing the PoA. The first review conference was held in 2006, the second in 2012, and the
latest in 2018. Although nonbinding, the consensus is that in its two decades the PoA has
increased regional cooperation on SALW proliferation issues and highlighted the importance of
improved national legislation for tackling small arms proliferation at all issues of their lifecycle
from manufacture to destruction.
The UN International Instrument to Enable States to Identify and Trace, in a Timely and
Reliable Manner, Illicit Small Arms and Light Weapons (International Tracing Instrument or ITI)
The 2001 PoA specifically called upon the UN to undertake a study “for examining the feasibility of
developing an international instrument to enable States to identify and trace in a timely and
reliable manner illicit small arms and light weapons.” It did so and in 2006 produced the UN
International Instrument to Enable States to Identify and Trace, in a Timely and Reliable Manner,
Illicit Small Arms and Light Weapons (“International Tracing Instrument” or “ITI”). Like the PoA,
the ITI is politically binding and provides a framework and a series of benchmarks for national
legislation and cooperation. However, as opposed to the PoA, the ITI is focused on specific aspect
of small arms proliferation: marking, recordkeeping, and tracing. The ITI also calls for biennial
meetings of states (BMS) and stipulates that these are to be held simultaneously with the BMS for
the PoA.

Arms Trade Treaty (ATT)
The Arms Trade Treaty, which entered into force on December 24, 2014, is the result of a
process which began in December 2006 with the passage of a UN General Assembly Resolution
calling for an international arms trade treaty. The ATT is a legally binding multilateral instrument
which regulates the international transfer of conventional arms, including SALW, for those states
who have ratified it or expressed their consent to be bound by it. What makes the ATT so
important to the effort to control the proliferation of SALW is that unlike other international
instruments which deal primarily with the illicit arms trade, the ATT addresses authorized
conventional arms transfers by state parties. It represents the first successful international effort
to place restrictions on the transfer of conventional arms in the post-1945 era.Among its key
provisions is a requirement that state parties refrain from exporting arms when those weapons
will be used to undermine the ATT’s humanitarian goals, specifically when those transfers will
contribute to or fuel atrocities and human rights abuses.
While it does not prohibit state parties from engaging in the SALW trade, it does require them to
maintain and establish a national control system to ensure compliance with the treaty’s
provisions, by private arms manufacturers working within their jurisdiction. As a binding treaty,
however, the ATT framework augments the PoA by legally implementing several of the PoA’s
guidelines and recommendations.
Along with the United States, other major arms producing states which have not acceded to the
treaty, or who have signed but not ratified, include Russia, Israel, Ukraine and Belarus, all of
which are major SALW exporters to Africa. China, which has previously been outside the ATT,
deposited its accession with the UN on July 6, 2020.
A Conference of States Parties (CSP), called for under Article 17 of the ATT, reviews
implementation of the treaty. The Sixth CSP was held virtually in August 2020 and the Seventh
CSP is scheduled for August 2021 in Geneva.

Sustainable Development Goals (SDGs)
In 2015, the UN adopted the 2030 Agenda for Sustainable Development as the “shared blueprint
for peace and prosperity for people and the planet, now and into the future.” At the heart of the
2030 Agenda are the 17 Sustainable Development Goals (SDGs) and 174 Targets associated with
the SDGs. Although not part of the SALW normative framework per se, the SDGs are the backbone
of the current international paradigm in thinking about sustainable development over the next
decade. Goal 16 and Target 16.4 are 2030 commitments germane to the issue of small arms
proliferation:
Goal 16 - Promote peaceful and inclusive societies for sustainable development, provide
access to justice for all and build effective, accountable and inclusive institutions at all levels.
Target 16.4 - By 2030, significantly reduce illicit financial and arms flows, strengthen the
recovery and return of stolen assets and combat all forms of organized crime.
African Regional and Sub-Regional Accords
In addition to those international agreements brokered under UN auspices, several instruments
have been negotiated and ratified on a regional basis. Those accords specific to Africa are
discussed below:
Bamako Declaration on an African Common Position on the Illicit Proliferation, Circulation
and Trafficking of Small Arms and Light Weapons
In December 2000, in preparation for the 2001 UN Small Arms Conference which resulted in the
PoA, the member states of the Organization for African Unity (the predecessor to the African
Union) met in Bamako, Mali to adopt a common “African approach on the problems posed by the
illicit proliferation, circulation and trafficking of small arms and light weapons.” For the last two
decades the Bamako Declaration has served as the framework for an African approach to SALW
proliferation, highlighting those areas where the continent’s needs are paramount.

One of the innovative features of the Bamako Declaration, which is also incorporated into the PoA,
is the recommendation that states establish national focal points (NFPs) to coordinate the
development of a national arms control action plan, as well as research into policy and monitoring
relating to SALW. Although many African states have created NFPs, with varying degrees of
success, one of the problems is that there is no continental level organization which regulates
arms transfers. Given the difficulties that some African governments have in policing their borders
and points of entry to stem the illicit transfer of SALW, national approaches, while critical, can
only go so far without the cooperation of neighboring states.
Protocol on the Control of Firearms, Ammunition and other related Materials in the Southern
African Development Community (SADC) Region (SADC Protocol)
On August 14, 2001, the Southern African Development Community adopted the Protocol on the
Control of Firearms, Ammunition and other related Materials in the Southern African Development
Community (SADC) Region (SADC Protocol), which entered into force on November 8, 2004. It
was the first African regional small arms agreement to become legally binding. The SADC Protocol
adopts the broad definition of “firearm” from the UN Firearms Protocol, with only slight
amendment, and explicitly includes ammunition within its purview.
The SADC Council named the Southern Africa Regional Police Chiefs Cooperation Organization
(SARPCCO) as the entity responsible for the implementation of the SADC Protocol. SARPCCO is an
organization independent of the SADC, maintaining its own secretariat in Harare, Zimbabwe, and
through its firearms desk coordinates implementation and monitoring strategies. Through
SARPCCO standard operating procedures are developed for implementation by individual SADC
member states.
Nairobi Protocol for the Prevention, Control and Reduction of Small Arms and Light Weapons in
the Great Lakes and the Horn of Africa (Nairobi Protocol)

Modeled on the SADC Protocol, but with an eye towards closing perceived gaps in that document,
the Nairobi Protocol for the Prevention, Control and Reduction of Small Arms and Light Weapons
in the Great Lakes and the Horn of Africa (Nairobi Protocol) is a legally binding agreement that
came into force in May 2006. It establishes the Regional Centre on Small Arms in the Great Lakes
Region, the Horn of Africa and Bordering States (RECSA) to monitor the implementation of the
Nairobi Protocol within the RECSA region and remains the only African intergovernmental
organization whose sole mandate is to address SAWL proliferation. In the years since the ATT has
come into force, RECSA has taken the lead in encouraging member states to ratify the treaty and
noted those areas where the ATT and the Nairobi Protocol’s aims complement each other.
Economic Community of West African States (ECOWAS) Convention on Small Arms and Light
Weapons, their Ammunition and Other Related Materials (ECOWAS Convention)
West African states had the benefit of being able to turn to a long-standing sub-regional
organization, the Economic Community of West African States (ECOWAS), in producing the
Convention on Small Arms and Light Weapons, their Ammunition and Other Related Materials
(ECOWAS Convention) which was signed in 2006 and entered into force in 2009. The ECOWAS
Convention is legally binding and compels member states to ban the transfer of SALW in and out
of their national territory, although exceptions may be requested to satisfy legitimate national
security interests. As a result, member states are required to establish national arms transfer
control systems. Further, Article 3.2 of the ECOWAS Convention specifically bans transfers to nonstate actors without the consent of the state where the import is to be made.
Central African Convention for the Control of Small Arms and Light Weapons, their Ammunition
and all Parts and Components that can be used for their Manufacture, Repair and Assembly
(Kinshasa Convention).

Despite being one of the African sub-regions most heavily impacted by SALW proliferation, Central
Africa was one of the last regional sub-groups without a legally binding instrument addressing
SALW. That was rectified in 2010 with the Central African Convention for the Control of Small
Arms and Light Weapons, their Ammunition and all Parts and Components that can be used for
their Manufacture, Repair and Assembly (Kinshasa Convention), which came into force on March 8,
2017. “Central Africa” is defined in the Kinshasa Convention as the geographical area covering
the 11 States that are members of the United Nations Standing Advisory Committee on Security
Questions in Central Africa, namely, the Republic of Angola, the Republic of Burundi, the Republic
of Cameroon, the Central African Republic, the Republic of Chad, the Republic of the Congo, the
Democratic Republic of the Congo, the Republic of Equatorial Guinea, the Gabonese Republic, the
Republic of Rwanda and the Democratic Republic of Sao Tomé and Principe. As some of these
states are also members of other regional organizations, such as the SADC and ECOSAW, they
also fall under the ambit of the other sub-regional agreements.
The Kinshasa Convention benefits from being the most recent of the sub-regional African
agreements on SALW, and therefore was drafted with an eye towards strengthening some of the
provisions in the earlier instruments. Further, the Kinshasa Convention seeks cooperation and
integration with other regional accords, specifically that of ECOWAS. However, despite the desire
for greater regional cooperation and integration of SALW control regimes, ECOWAS, SADC, RECSA
and the signatories to the Nairobi Protocol and the Kinshasa Convention remain extraordinarily
dependent on external support for their arms control and disarmament initiatives, highlighting the
continuing need for international attention and assistance to ensure success of these regional
efforts at small arms control.

Conclusion
African states cannot effectively regulate the transfer of SALW into or within the continent on their
own, this is an area where the cooperation of the Global North, the major arms producing states,
and the broader international community is sorely needed. While the political will supporting these
endeavors can and does come from African states themselves, both on a national and a regional
basis, the logistical, technical, legal, and financial support to implement and maintain arms
transfer control regimes must be supplemented by outside assistance. This is one of the critical
areas where the vocal support of the Vatican can be critical.
The ATT is not perfect, but it is the only global agreement to address conventional arms transfers
and establish a framework for states to consider human rights considerations before authorizing
an arms transfer. It is designed to, and does, work in tandem with the Firearms Protocol, the PoA,
the ITT, and the regional agreements brokered not only in Africa but in other areas as well.
Therefore, the Vatican should call upon national episcopal conferences to make small arms
proliferation in the Global South, particularly in Africa, a pro-life issue and encourage conferences
in those states that have not acceded to the ATT to do so as soon as possible. An integral ecology,
which stresses that everything is interconnected, must highlight the nexus between poverty,
security, and the proliferation of SALW in Africa, particularly as we begin to think about what the
post-pandemic world will look like and how the world’s increasingly scarce resources are to be
allocated.

